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§1.1 General provisions.

(a) This subpart contains the rules
that the United States Department of
Agriculture (USDA) and its compo-
nents follow in processing requests for
records under the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552. These
rules should be read together with the
FOIA, which provides additional infor-
mation about access to records main-
tained by the USDA. Requests made by
individuals for records about them-
selves under the Privacy Act of 1974, 5
U.S.C. 552a, and 7 CFR Subpart G are
also processed under this subpart.

(b) The terms ‘‘component’’ or ‘‘com-
ponents’ are used throughout this sub-
part and in appendix A of this subpart
to include both USDA program agen-
cies and staff offices.

(¢) Unless otherwise stated, ref-
erences to number of days indicates
business days, excluding Saturdays,
Sundays, and legal holidays.

(d) Supplemental regulations for
FOIA requests and appeals relating to
records of USDA’s Office of Inspector
General are set forth in 7 CFR part
2620.

§1.2 Public reading rooms.

(a) Components within the USDA
maintain public reading rooms con-
taining the records that the FOIA re-
quires to be made regularly available
for public inspection in an electronic
format. Each component is responsible
for determining which of its records
are required to be made publicly avail-
able, as well as identifying additional
records of interest to the public that
are appropriate for public disclosure,
and for posting and indexing such
records. Each component shall ensure
that its reading room and indices are
reviewed and updated on an ongoing
basis.

(b) A link to USDA Electronic Read-
ing Rooms can be found on the USDA
public FOIA website.
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(¢) In accordance with 5 TU.S.C.
562(a)(2), each component within the
Department shall make the following
materials available for public inspec-
tion and copying (unless they are
promptly published and copies offered
for sale):

(1) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases;

(2) Those statements of policy and in-
terpretation which have been adopted
by the agency and are not published in
the FEDERAL REGISTER;

(3) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public;

(4) Copies of all records, regardless of
form or format, which have been re-
leased to a person pursuant to a FOIA
request under 5 U.S.C. 552(a)(3), and
have been requested three or more
times; and

(5) Copies of all records, regardless of
form or format, which have been re-
leased to a person pursuant to a FOIA
request under 5 U.S.C. 552(a)(3), and
which because of the nature of their
subject matter, have become or are
likely to become the subject of subse-
quent requests for substantially the
same records. Components shall decide
on a case by case basis whether records
meet these requirements, based on the
following factors:

(i) Previous experience with similar
records;

(ii) The particular characteristics of
the records involved, including their
nature and the type of information
contained in them; and

(iii) The identity and number of re-
questers and whether there is wide-
spread media, historical, academic, or
commercial interest in the records.

§1.3 Requirements for making a

records request.

(a) Where and how to submit a request.
(1) A requester may submit a request in
writing and address the request to the
designated component within the
USDA that maintains the records re-
quested. The Departmental FOIA Offi-
cer will maintain a list of contact in-
formation for component FOIA offices
and make this list available on the
USDA public FOIA website. Filing a
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FOIA request directly with the compo-
nent that maintains the records will
facilitate the processing of the request.
If responsive records are likely to re-
side within more than one USDA com-
ponent, the requester should submit
the request to the USDA Departmental
FOIA office.

(2) Alternatively, a requester may
submit a request electronically via
USDA’s online web portal or via the
National FOIA portal. USDA compo-
nents also accept requests submitted to
the email addresses of component FOIA
offices as listed on the USDA public
FOIA website.

(3) If a requester cannot determine
where within the USDA to send a re-
quest, he or she should consult the
USDA public FOIA website to deter-
mine where the records might be main-
tained. Alternatively, he or she may
send the request to the Departmental
FOIA Officer, who will route the re-
quest to the component(s) believed
most likely to maintain the records re-
quested.

(4) To facilitate the processing of a
request, a requester should place the
phrase ‘“FOIA REQUEST” in capital
letters on the front of their envelope,
the cover sheet of their facsimile
transmittal, or the subject line of their
email.

(b) What to include in a request. (1) A
requester seeking access to USDA
records should provide sufficient infor-
mation about himself or herself to en-
able components to resolve, in a timely
manner, any issues that might arise as
to the subject and scope of the request,
and to deliver the response and, if ap-
propriate, any records released in re-
sponse to the request. Generally, this
includes the name of the requester,
name of the institution on whose be-
half the request is being made, a phone
number at which the requester might
be contacted, an email address and/or
postal mailing address, and a state-
ment indicating willingness to pay any
applicable processing fees.

(2) A requester seeking access to
USDA records must also provide a rea-
sonable description of the records re-
quested, as discussed in paragraph
(c)(1) of this section.
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(3) A requester who is making a re-
quest for records about himself or her-
self may receive greater access if the
request is accompanied by a signed
declaration of identity that is either
notarized or includes a penalty of per-
jury statement pursuant to 28 U.S.C.
1746.

(4) Where a request for records per-
tains to another individual, a requester
may receive greater access by submit-
ting either a notarized authorization
signed by that individual or a declara-
tion made in compliance with the re-
quirements set forth in 28 U.S.C. 1746
by that individual authorizing disclo-
sure of the records to the requester, or
by submitting proof that the individual
is deceased. As an exercise of adminis-
trative discretion, the component can
require a requester to supply addi-
tional information if necessary, in
order to verify that a particular indi-
vidual has consented to disclosure.

(c) How to describe the requested
records. (1) A FOIA request must rea-
sonably describe the requested records.
This means a request must be described
in such a way as to enable component
personnel familiar with the subject of
the request to locate them with reason-
able effort. In general, requesters
should include as much detail as pos-
sible about the specific records or types
of records that they are seeking. To
the extent possible, supply specific in-
formation regarding dates, titles,
names of individuals, names of offices,
locations, names of agencies or other
organizations, and contract or grant
numbers that may help in identifying
the records requested. If the request re-
lates to pending litigation, the re-
quester should identify the court and
its location in addition to a case num-
ber.

(2) If a component determines that a
request is incomplete, or that it does
not reasonably describe the records
sought, the component will inform the
requester of this fact and advise as to
what additional information is needed
or why the request is otherwise insuffi-
cient.

§1.4 Requirements for responding to
records requests.

(a) In general. Except for the in-
stances described in paragraphs (c¢) and
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(d) of this section, the component that
first receives a request for a record is
responsible for responding to or refer-
ring the request.

(b) Authority to grant or deny requests.
The head of a component or his or her
designee is authorized to grant or to
deny any requests for records origi-
nating with or maintained by that
component.

(c) Handling of misdirected requests.
When a component’s FOIA office re-
ceives and determines that a request
was misdirected within the Depart-
ment’s components or should be di-
rected to additional Department com-
ponent(s), the receiving component’s
FOIA office will route the request to
the FOIA office of the proper compo-
nent(s).

(d) Coordination of requests involving
multiple components. When a component
becomes aware that a requester has
sent a request for records to multiple
USDA components, the component will
notify the Departmental FOIA Officer
to determine if some form of coordina-
tion is warranted.

(e) Consultations and referrals in the
process of records review. (1) Consulta-
tion. When records originated with the
component processing the request but
contain within them information of in-
terest to another USDA component or
other Federal Government office, the
component processing the request
should consult with that other entity
prior to making a release determina-
tion.

(2) Referral. When the component
processing the request believes that an-
other USDA component or Federal
Government office is best able to deter-
mine whether to disclose the record,
the component typically should refer
the responsibility for responding to the
request regarding that record to that
USDA component or Federal Govern-
ment office. Ordinarily, the component
or agency that originated the record is
presumed to be the best able to make
the disclosure determination. However,
if the component processing the re-
quest and the originating component
or agency jointly agree that the former
is in the best position to respond re-
garding the record, then the record
may be handled as a consultation.
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(3) Coordination. The standard refer-
ral procedure is not appropriate where
disclosure of the identity of the compo-
nent or agency to which the referral
would be made could harm an interest
protected by an applicable exemption,
such as the exemptions that protect
personal privacy or national security
interests. For example, if a non-law en-
forcement component or agency re-
sponding to a request for records on a
living third party locates within its
files records originating with a law en-
forcement component or agency, and if
the existence of that law enforcement
interest in the third party was not pub-
licly known, then to disclose that law
enforcement interest could cause an
unwarranted invasion of the personal
privacy of the third party. Similarly, if
a component or agency locates within
its file’s material originating with an
Intelligence Community agency, and
the involvement of that agency in the
matter is classified and not publicly
acknowledged, then to disclose or give
attribution to the involvement of that
Intelligence Community agency could
cause national security harms. In such
instances, in order to avoid harm to an
interest protected by an applicable ex-
emption, the component that received
the request should coordinate with the
originating component or agency to
seek its views on the disclosability of
the record. The release determination
for the record that is the subject of the
coordination should then be conveyed
to the requester by the component that
originally received the request.

§1.5 Responses to records requests.

(a) In general. Components should, to
the extent practicable, communicate
with requesters having access to the
internet by electronic means, such as
email, in lieu of first-class U.S. mail.

(b) Acknowledgements of requests. On
receipt of a request, the processing
component will send an acknowledge-
ment to the requester and provide an
assigned request tracking number for
further reference. Components should
include in the acknowledgement a brief
description of the records sought, or
attach a copy of the request, to allow
requesters to more easily keep track of
their requests.
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(c) Grants of requests. When a compo-
nent makes a determination to grant a
request in whole or in part, it will no-
tify the requester in writing. The com-
ponent will also inform the requester
of any fees charged, pursuant to §1.12,
in the processing of the request. Except
in instances where advance payment of
fees is required, components may issue
bills for fees charged at the same time
that they issue a determination. The
component will include a statement
advising the requester that he or she
has the right to seek dispute resolution
services from the component’s FOIA
Public Liaison.

(d) Specifying the format of records.
Generally, requesters may specify the
preferred form or format (including
electronic formats) for the records
sought. Components will accommodate
the request if the records are readily
reproducible in that form or format.

(e) Exemptions and discretionary re-
lease. All component records, except
those specifically exempted from man-
datory disclosure by one or more provi-
sions of 5 U.S.C. 552(a) and (b), will be
made available to any person submit-
ting a records request under this sub-
part. Components are authorized, in
their sole discretion, to make discre-
tionary releases of their records when
such releases are not otherwise specifi-
cally prohibited by Executive Order,
statute, or regulation.

(f) Reasonable segregation of records. If
a requested record contains portions
that are exempt from mandatory dis-
closure and other portions that are not
exempt, the processing component will
ensure that all reasonably segregable
nonexempt portions are disclosed, and
that all exempt portions are identified
according to the specific exemption(s)
that are applicable.

(g) Adverse determinations of requests.
A component making an adverse deter-
mination denying a request in any re-
spect will notify the requester of that
determination in writing. The written
communication to the requester will
include the name and title of the per-
son responsible for the adverse deter-
mination, if other than the official
signing the letter; a brief statement of
the reason(s) for the determination, in-
cluding any exemption(s) applied in de-
nying the request; an estimate of the
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volume of records or information with-
held, such as the number of pages or
some other reasonable form of esti-
mation; a statement that the deter-
mination may be appealed, followed by
a description of the requirements to
file an appeal; and a statement advis-
ing the requester that he or she has the
right to seek dispute resolution serv-
ices from the component’s FOIA Public
Liaison or the Office of Government In-
formation Services (‘‘OGIS”). An ad-
verse determination includes:

(1) A determination to withhold any
requested record in whole or in part;

(2) A determination that a requested
record does not exist or cannot be
found, when no responsive records are
located and released;

(3) A determination that a record is
not readily reproducible in the format
sought by the requester;

(4) A determination on any disputed
fee matter; or

(5) A denial of a request for expedited
treatment.

(h) Upon request, the component will
provide an estimated date by which the
agency expects to provide a response to
the requester. If a request involves a
voluminous amount of material, or
searches in multiple locations, the
component may provide interim re-
sponses, releasing the records on a roll-
ing basis.

§1.6 Timing of responses to perfected
records requests.

(a) In general. Components ordinarily
will respond to requests according to
their order of receipt. In instances in-
volving misdirected requests that are
re-routed pursuant to §1.4(c), the re-
sponse time will commence on the date
that the request is received by the
proper component’s office that is des-
ignated to receive requests, but in any
event not later than 10-working days
after the request is first received by
any component’s office that is des-
ignated to receive requests.

(b) Response time for responding to re-
quests. Components ordinarily will in-
form requesters of their determination
concerning requests within 20 working
days of the date of receipt of the re-
quests, plus any extension authorized
by paragraph (d) of this section.
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(c) Multitrack processing and how it af-
fects requests. All components must des-
ignate a specific track for requests
that are granted expedited processing
in accordance with the standards set
forth in paragraph (f) of this section. A
component also may designate addi-
tional processing tracks that distin-
guish between simple and more com-
plex requests based on the estimated
amount of work or time needed to
process the request. Among the factors
a component may consider are the
number of pages involved in processing
the request and the need for consulta-
tions or referrals. Upon request, com-
ponents will advise requesters of the
track into which their request falls
and, when appropriate, will offer the
requesters an opportunity to narrow
their request so that it can be placed in
a different processing track in order to
decrease the processing time.

(d) Circumstances for extending the re-
sponse time. Whenever the component
cannot meet the statutory time limit
for processing a request because of
“unusual circumstances,” as defined in
the FOIA, and the component extends
the time limit on that basis, the com-
ponent must, before expiration of the
20-day period to respond, notify the re-
quester in writing of the unusual cir-
cumstances involved and of the date by
which the component estimates proc-
essing of the request will be completed.
Where the extension exceeds 10 work-
ing days, the component must, as de-
scribed by the FOIA, provide the re-
quester with an opportunity to modify
the request or arrange an alternative
time period for processing the original
or modified request. The component
must make available its designated
FOIA contact or its FOIA Public Liai-
son for this purpose. The component
also must alert requesters to the avail-
ability of the OGIS to provide dispute
resolution services.

(e) Procedures for requesting expedited
processing. A requester who seeks expe-
dited processing must submit a state-
ment, certified to be true and correct
to the best of that person’s knowledge
and belief, explaining in detail the
basis for requesting expedited proc-
essing.

(1) Requests and appeals will be proc-
essed on an expedited basis whenever it
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is determined by the component that
they involve:

(i) Circumstances in which the lack
of expedited processing could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(ii) An urgency to inform the public
about an actual or alleged federal gov-
ernment activity, if made by a person
who is primarily engaged in dissemi-
nating information.

(2) Requests for expedited processing
may be made at any time. Requests
based on paragraphs (e)(1)(i) or (ii) of
this section must be submitted to the
component that maintains the records
requested. Components receiving re-
quests for expedited processing will de-
cide whether to grant them within 10
calendar days of their receipt of these
requests and will notify the requesters
accordingly. If a request for expedited
treatment is granted, the request or
appeal will be given priority, placed in
the processing track for expedited re-
quests or appeals, and will be processed
as soon as practicable. If a request for
expedited processing is denied, any ap-
peal of that decision will be acted on
expeditiously.

§1.7 Records responsive to records re-
quests.

(a) In determining which records are
responsive to a request, a component
ordinarily will include only records in
its possession as of the date that the
component begins its search.

(b) A component is not required to
create a new record in order to fulfill a
request for records. The FOIA does not
require agencies to do research, to ana-
lyze data, or to answer written ques-
tions in response to a request.

(c) Creation of records may be under-
taken voluntarily.

(d) A component will provide a record
in the format specified by a requester,
if the record is readily reproducible by

the component in the format re-
quested.
§1.8 Requirements for processing

records requests seeking business
information.

(a) In general. Each component is re-

sponsible for making the final deter-

mination with regard to the disclosure
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or nondisclosure of business informa-
tion in records submitted by an outside
entity.

(b) Definitions. For purposes of this
section:

(1) Confidential commercial information
means commercial or financial infor-
mation obtained by the USDA from a
submitter that may be protected from
disclosure under Exemption 4 of the
FOIA, 5 U.S.C. 552(b)(4).

(2) Submitter means any person or en-
tity, including a corporation, State, or
foreign government, or Tribe, but not
including another Federal Government
entity, that provides confidential com-
mercial information, either directly or
indirectly, to the Federal Government.

(c) Designation of confidential commer-
cial information. A submitter of con-
fidential commercial information must
use good-faith efforts to designate by
appropriate markings, at the time of
submission, any portion of its submis-
sion that it considers to be protected
from disclosure under Exemption 4.
These designations expire 10 years
after the date of the submission unless
the submitter requests and provides
justification for a longer designation

period.
(d) When notice to the submitter is re-
quired. (1) The component must

promptly provide written notice to the
submitter of confidential commercial
information whenever records con-
taining such information are requested
under the FOIA if the component de-
termines that it may be required to
disclose the records, provided:

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under Ex-
emption 4; or

(ii) The component has a reason to
believe that the requested information
may be protected from disclosure under
Exemption 4 but has not yet deter-
mined whether the information is pro-
tected from disclosure.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records con-
taining the information. In cases in-
volving a voluminous number of sub-
mitters, the component may post or
publish a notice in a place or manner
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reasonably likely to inform the sub-
mitters of the proposed disclosure, in-
stead of sending individual notifica-
tions.

(e) Exceptions to submitter notice re-
quirements. The notice requirements of
this section do not apply if:

(1) The component determines that
the information is exempt under the
FOIA and therefore will not be dis-
closed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statute (other than the
FOIA) or by a regulation issued in ac-
cordance with the requirements of Ex-
ecutive Order 12,600.

(4) The designation made by the sub-
mitter under paragraph (c) of this sec-
tion appears obviously frivolous. In
such case, the component must give
the submitter written notice of any
final decision to disclose the informa-
tion within a reasonable number of
days prior to a specified disclosure
date.

(f) Submitter’s opportunity to object to
disclosure. (1) The component must
specify a reasonable time period within
which the submitter must respond to
the notice referenced in paragraph (d)
of this section.

(2) If a submitter objects to disclo-
sure of any portion of the records, the
submitter must provide the component
with a detailed written statement that
specifies all grounds for withholding
the particular information. The sub-
mitter must show why the information
is a trade secret or commercial or fi-
nancial information that is privileged
or confidential.

(3) A submitter who fails to respond
within the time period specified in the
notice will be considered to have no ob-
jection to disclosure of the informa-
tion. The component is not required to
consider any information received
after the date of any disclosure deci-
sion. Any information provided by a
submitter under this subpart may
itself be subject to disclosure under the
FOIA.

(g) Notice of intent to disclose over sub-
mitter’s objection. If a component de-
cides to disclose confidential commer-
cial information over the objection of a
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submitter, the component will give the
submitter written notice, which will
include:

(1) A statement of the reason(s) why
each of the submitter’s disclosure ob-
jections was not sustained;

(2) A description of the information
to be disclosed or copies of the records
as the component intends to release
them; and

(3) A disclosure date subsequent to
the notice.

(h) Notice of FOIA lawsuit. Whenever a
requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the compo-
nent will promptly notify the sub-
mitter.

(i) Corresponding notice to requester.
The component must notify the re-
quester whenever it provides the sub-
mitter with notice and an opportunity
to object to disclosure; whenever it no-
tifies the submitter of its intent to dis-
close the requested information; and
whenever a submitter files a lawsuit to
prevent the disclosure of the informa-
tion.

§1.9 Administrative appeals.

(a) Appeals of adverse determinations.
If a requester is dissatisfied with a
component’s response to his or her re-
quest, the requester may submit a
written appeal of that component’s ad-
verse determination denying the re-
quest in any respect.

(b) Deadline for submitting an appeal.
Requesters must make the appeal in
writing. To be considered timely, the
appeal must be postmarked, or in the
case of electronic submissions trans-
mitted, within 90 calendar days of the
date of the adverse determination.
Components adjudicating appeals will
issue a decision on an appeal, within
20-working days of its date of receipt,
plus any extension authorized by
§1.6(d).

(c) Appeals officials. Each component
will provide for review of appeals by an
official different from the official who
made the initial determination(s).

(d) Components’ responses to appeals.
The decision on an appeal will be made
in writing.

(1) If the component grants the ap-
peal in part or in whole, it will inform
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the requester of any conditions sur-
rounding the granting of the request
(e.g., payment of fees). If the compo-
nent grants only a portion of the ap-
peal, it will treat the portion not
granted as a denial.

(2) If the component denies the ap-
peal, either in part or in whole, it will
inform the requester of that decision
and of the following:

(i) The reasons for denial, including
any FOIA exemptions asserted;

(ii) The name and title or position of
each official responsible for denial of
the appeal;

(iii) The availability of mediation
services offered by the OGIS of the Na-
tional Archives and Records Adminis-
tration as a non-exclusive alternative
to litigation; and

(iv) The right to judicial review of
the denial in accordance with 5 U.S.C.
5562(a)(4)(B).

(e) Legal sufficiency review of an ap-
peal. If a component makes the deter-
mination to deny an appeal in part or
whole, that component will send a copy
of all records to the Assistant General
Counsel, General Law and Research Di-
vision, that the Office of the General
Counsel (‘“‘OGC’’) would need to exam-
ine to provide a legal sufficiency re-
view of the component’s decision.

(1) Frequently, these records will in-
clude a copy of the unredacted records
requested, a copy of the records
marked to indicate information the
component proposes to withhold, all
correspondence relating to the request,
and a proposed determination letter.
When the volume of records is so large
as to make sending a copy impracti-
cable, the component will enclose an
informative summary and representa-
tive sample of those records. The com-
ponent will not deny an appeal until it
receives concurrence from the Assist-
ant General Counsel.

(2) With regard to appeals involving
records of OIG, the records in question
will be referred to the OIG Office of
Counsel, which will coordinate all nec-
essary reviews.

(f) Submission of an appeal before judi-
cial review. Before seeking review by a
court of a component’s adverse deter-
mination, a requester generally must
first submit a timely administrative
appeal.
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§1.10 Authentication under Depart-
mental Seal and certification of
records.

(a) In general. Requests seeking ei-
ther authenticated or certified copies
of records will generally be processed
under the FOIA. FOIA search, review,
and duplication fees, where applicable,
may also apply. However, because the
costs for authenticated and certified
copies are outside of the FOIA, the pro-
visions of §1.12 that call for the auto-
matic waiver of FOIA fees under $25.00
do not apply.

(b) Authentication of records. (1) Au-
thentication provides confirmation by
a USDA officer that a certified copy of
a record is what it purports to be, an
accurate duplicate of the original
record.

(2) When a request is received for an
authenticated copy of a record that the
component determines may be made
available, under the FOIA, each compo-
nent will send an authentic (i.e., cor-
rect) copy of the record to the Assist-
ant General Counsel in the OGC Divi-
sion responsible for the applicable com-
ponent program or other designee of
the Secretary of Agriculture. The As-
sistant General Counsel for the appli-
cable component program or other des-
ignee of the Secretary of Agriculture
will confirm the authenticity of the
record and affix the seal of the USDA
to it.

(3) The Hearing Clerk in the Office of
Administrative Law Judges may au-
thenticate copies of records for the
Hearing Clerk. The Director of the Na-
tional Appeals Division may authen-
ticate copies of records for the Na-
tional Appeals Division. The Inspector
General is the official who authen-
ticates copies of records for OIG.

(4) When any component determines
that a record for which authentication
is requested may be made available
only in part, because certain portions
of it are exempt from release under the
FOIA, the component will process the
record under the FOIA and make any
needed redactions, including notations
on the record as to the FOIA exemp-
tion(s) which require(s) the removal of
the information redacted. In such an
instance, the component will supply a
copy of the record both in its
unredacted state and in its redacted
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state to the party authorized to per-
form authentication, along with a copy
of the proposed determination letter
regarding the withholding of the infor-
mation redacted.

(5) The cost for authentication of
records is $10.00 each.

(c) Certification of records. (1) Certifi-
cation is the procedure by which a
USDA official confirms that a copy of a
record is a true reproduction of the
original.

(2) When a request is received for a
certified copy of a record that the com-
ponent determines may be made avail-
able under the FOIA, each component
will prepare a correct copy and a state-
ment attesting that the copy is a true
and correct copy.

(3) When any component determines
that a record for which a certified copy
is requested may be made available
only in part, because certain portions
of it are exempt from release under the
FOIA, the component will process the
record under the FOIA and make any
needed redactions, including notations
on the record as to the FOIA exemp-
tion(s) which require(s) the removal of
the information redacted.

(4) The cost for -certification of
records is $5.00 each.

§1.11 Preservation of records.

Components will preserve all cor-
respondence and records relating to re-
quests and appeals received under this
subpart, as well as copies of all re-
quested records, until disposition or de-
struction of such correspondence and
records is authorized pursuant to title
44 of the United States Code or the
General Records Schedule 4.2 of the
NARA. Agency records will not be dis-
posed of, or destroyed, while they are
the subject of a pending request, ap-
peal, or lawsuit under the FOIA.

§1.12

(a) Authorization to set FOIA fees. The
Chief Financial Officer is delegated au-
thority to promulgate regulations pro-
viding for a uniform fee schedule appli-
cable to all components of the USDA
regarding requests for records under
this subpart. The regulations providing
for a uniform fee schedule are found in
appendix A of this subpart.

Fees and fee schedule.
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(b) In general. Components will
charge for processing requests under
the FOIA in accordance with the provi-
sions of appendix A of this subpart and
the Uniform Freedom of Information
Act Fee Schedule and Guidelines pub-
lished by the Office of Management and
Budget (‘“‘OMB Fee Guidelines’’).

(c) Guidance for lowering FOIA fees.
Components will ensure that searches,
review, and duplication are conducted
in the most efficient and least expen-
sive manner practicable.

(d) Communicating with requesters on
fee issues. In order to resolve any fee
issues that arise under this subpart, a
component may contact a requester for
additional information.

(e) Notifying requesters of estimated
fees. When a component determines or
estimates that the processing of a
FOIA request will incur chargeable
FOIA fees, in accordance with appendix
A of this subpart and the OMB Fee
Guidelines, the component will notify
the requester in writing of the actual
or estimated amount of the fees, in-
cluding a breakdown of the fees for
search, review, or duplication, unless
the requester has indicated a willing-
ness to pay fees as high as those antici-
pated.

(f) Requester commitment to pay esti-
mated fees. In cases in which a re-
quester has been notified that the proc-
essing of his or her request will incur
chargeable FOIA fees, the component
providing such notification will not
begin processing the request until the
requester commits in writing to pay
the actual or estimated total fee, or
designates the amount of fees that he
or she is willing to pay, or in the case
of a requester who has not yet been
provided with his or her statutory enti-
tlements, designates that he or she
seeks only that which can be provided
by these statutory entitlements. The
requester must provide the commit-
ment or designation in writing, and
must, when applicable, designate an
exact dollar amount he or she is will-
ing to pay.

(g) Tolling of request for fee issues. If
the requester has indicated a willing-
ness to pay some designated amount of
fees, but the component estimates that
the total fee will exceed that amount,
the component will toll the processing
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of the request when it notifies the re-
quester of the estimated fees in excess
of the amount the requester is willing
to pay. Once the requester responds,
the time to respond will resume from
where it was at the date of the notifi-
cation.

(h) Assisting requesters wishing to lower
fees. Components will make available
their FOIA Public Liaison or other
FOIA professional to assist any re-
quester in reformulating a request to
meet the requester’s needs at a lower
cost.

(i) Timing of Bills for Collection. Ex-
cept in instances where advance pay-
ment is required, or where requesters
have previously failed to pay a prop-
erly charged FOIA fee within 30 cal-
endar days of the billing date, compo-
nents may issue Bills for Collection for
FOIA fees owed at the same time that
they issue their responses to FOIA re-
quests.

(j) Advance payment of FOIA fees when
estimated fees exceed $250.00. When a
component determines or estimates
that a total fee to be charged for the
processing of a FOIA request is likely
to exceed $250.00, it may require the re-
quester to make an advance payment
up to the amount of the entire antici-
pated fee before beginning to process
the request. However, a component
may elect to process a request prior to
collecting fees exceeding $250.00 when
it receives a satisfactory assurance of
full payment from a requester with a
history of prompt payment.

(k) Special services. For services not
covered by the FOIA or by appendix A
of this subpart, as described in §1.10,
components may set their own fees in
accordance with applicable law. Al-
though components are not required to
provide special services, such as pro-
viding multiple copies of the same
record, or sending records by means
other than first class mail, if a compo-
nent chooses to do so as a matter of ad-
ministrative discretion, the direct
costs of these services will be charged.

(1) Aggregating requests. When a com-
ponent reasonably believes that a re-
quester or a group of requesters acting
in concert is attempting to divide a
single request into a series of requests
for the purpose of avoiding fees, the
component may aggregate those re-
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quests and charge accordingly. Compo-
nents may presume that multiple re-
quests of this type made within a 30
calendar day period have been made in
order to avoid fees. For requests sepa-
rated by a longer period, components
will aggregate them only where there
is a reasonable basis for determining
that aggregation is warranted in view
of all the circumstances involves. Mul-
tiple requests involving unrelated mat-
ters will not be aggregated for fee pur-
poses.

(m) Payment of FOIA fees. Requesters
must pay FOIA fees by check or money
order made payable to the Treasury of
the United States. Components are not
required to accept payments in install-
ments.

(n) Failure to pay properly charged
fees. When a requester has previously
failed to pay a properly charged FOIA
fee to any component within 30 cal-
endar days of the billing date, a compo-
nent may require that the requester
pay the full amount due, plus any ap-
plicable interest on that prior request,
and the component may require that
the requester make an advance pay-
ment of the full amount of any antici-
pated fee before the component begins
to process a new request or continues
to process a pending request or any
pending appeal. Where a component
has a reasonable basis to believe that a
requester has misrepresented the re-
quester’s identity in order to avoid
paying outstanding fees, it may require
that the requester provide proof of
identity.

(0) Restrictions on charging fees. (1) If
a component fails to comply with the
statutory time limits in which to re-
spond to a request, as provided in
§1.6(b), and if unusual circumstances,
as that term is defined by the FOIA,
apply to the processing of the request,
as discussed in §1.6(d), it may not
charge search fees for the processing of
the request, or duplication fees for the
processing of the request if the re-
quester is classified as an educational
institution requester, a noncommercial
scientific institution requester, or a
representative of the news media, as
defined in appendix A of this subpart,
unless:
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(i) The component notifies the re-
quester, in writing, within the statu-
tory 20-working day time period, that
unusual circumstances, as that term is
defined by the FOIA, apply to the proc-
essing of the request;

(ii) More than 5,000 pages are nec-
essary to respond to the request; and

(iii) The component has discussed
with the requester by means of written
mail, electronic mail, or by telephone
(or has made not less than three good-
faith attempts to do so) how the re-
quester could effectively limit the
scope of the request.

(2) If a court has determined that ex-
ceptional circumstances exist, as de-
fined by the FOIA, a failure to comply
with the time limits shall be excused
for the length of time provided by the
court order.

(p) Waivers of chargeable fees. (1) In
general. Records responsive to a request
will be furnished without charge or at
a reduced rate below that established
in Table 1 of appendix A of this sub-
part, where a component determines,
based on available evidence, that the
requester has demonstrated that:

(i) Disclosure of the requested infor-
mation is in the public interest as de-
fined in paragraph (p)(3) of this section,
because it is likely to contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment, and;

(ii) Disclosure of the information is
not primarily in the commercial inter-
est of the requester as defined in para-
graph (p)(4) of this section.

(2) Adjudication of fee waivers. Each
fee waiver request is judged on its own
merit.

(38) Factors for consideration of public
interest. In deciding whether disclosure
of the requested information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government, components
will consider all four of the following
factors:

(i) The subject of the request must
concern identifiable operations or ac-
tivities of the Federal government,
with a connection that is direct and
clear, not remote or attenuated.

(ii) Disclosure of the requested
records must be meaningfully inform-
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ative about government operations or
activities to be ‘‘likely to contribute”
to an increased public understanding of
those operations or activities. The dis-
closure of information that already is
in the public domain, in either the
same or a substantially identical form,
would not contribute to such under-
standing where nothing new would be
added to the public’s understanding.

(iii) The disclosure must contribute
to the understanding of a reasonably
broad audience of persons interested in
the subject, as opposed to the request-
er’s individual understanding. A re-
quester’s expertise in the subject area
as well as his or her ability and inten-
tion to effectively convey information
to the public will be considered. It will
be presumed that a representative of
the news media, as defined in appendix
A of this subpart, will satisfy this con-
sideration.

(iv) The public’s understanding of the
subject in question must be enhanced
by the disclosure to a significant de-
gree. However, components will not
make value judgments about whether
the information at issue is ‘‘impor-
tant’ enough to be made public.

(4) Factors for consideration of commer-
cial interest. In deciding whether disclo-
sure of the requested information is in
the requester’s commercial interest,
components will consider the following
two factors:

(i) Components will identify any
commercial interest of the requester,
as defined in appendix A of this sub-
part. Requesters may be given an op-
portunity to provide explanatory infor-
mation regarding this consideration.

(ii) A waiver or reduction of fees is
justified where the public interest is
greater than any identified commercial
interest in disclosure. Components or-
dinarily will presume that where a
news media requester has satisfied the
public interest standard, the public in-
terest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others
who merely compile and market gov-
ernment information for direct eco-
nomic return will not be presumed to
primarily serve the public interest.

(5) Partial fee waivers. Where only
some of the records to be released sat-
isfy the requirements for a waiver of
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fees, a waiver will be granted for those
records only.

(6) Timing of requests for fee waivers.
Requests for a waiver or reduction of
fees should be made when the request
is first submitted to the component
and should address the criteria ref-
erenced in paragraph (p)(3) of this sec-
tion. A requester may submit a fee
waiver request later so long as the un-
derlying record request is pending or
on administrative appeal. When a re-
quester who has committed to pay fees
subsequently asks for a waiver of those
fees and that waiver is denied, the re-
quester will be required to pay any
costs incurred up to the date the fee
waiver request was received.

APPENDIX A TO SUBPART A OF PART 1—
FEE SCHEDULE

Section 1. In General. This schedule sets
forth fees to be charged for providing copies
of records—including photographic reproduc-
tions, microfilm, maps and mosaics, and re-
lated services—requested under the Freedom
of Information Act (‘““FOIA’’). The fees set
forth in this schedule are applicable to all
components of the USDA. Further informa-
tion about fees and fee waivers is provided in
7 CFR 1.12 Fees and Fee Waivers.

Section 2. Definitions.

(a) Types of FOIA fees. The FOIA defines
the following types of FOIA fees that may be
charged for responding to FOIA requests.

(1) Search fees.

(i) Searching is the process of looking for
and retrieving records or information re-
sponsive to a request. Search time includes
page-by-page or line-by-line identification of
information within records and the reason-
able efforts expended to locate and retrieve
information from electronic records.

(ii) Search time is charged in quarter-hour
increments within the USDA, and includes
the direct costs incurred by a component in
searching for records responsive to a request.
It does not include overhead expenses such
as the costs of space and heating or lighting
of the facility in which the records are main-
tained.

(iii) Components may charge for time
spent searching for requested records even if
they do not locate any responsive records or
if they determine that the records that they
locate are entirely exempt from disclosure.

(iv) USDA components will charge for
search time at the actual salary rate of the
individual who conducts the search, plus 16
percent of the salary rate (to cover benefits).
This rate was adopted for consistency with
the Uniform Freedom of Information Act Fee
Schedule and Guidelines (‘“OMB Fee Guide-
lines’’) that state that agencies should
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charge fees that recoup the full allowable di-
rect costs that they incur in searching for
responsive records.

(v) Search time also includes the direct
costs associated with conducting any search
that requires the creation of a new computer
program to locate the requested records.
Components will notify requesters of the
costs of creating such a program, and re-
questers must agree to pay the associated
costs before these costs may be incurred.

(2) Review fees.

(i) Reviewing is the process of examining
records located in response to a request in
order to determine whether any portion of
the records is exempt from disclosure. The
process of review also includes the process of
preparing records for disclosure, for example,
doing all that is necessary to redact them
and prepare them for release. Review time
also includes time spent considering any for-
mal objection to disclosure of responsive
records made by a business submitter as dis-
cussed in 7 CFR 1.8 Requirements for proc-
essing requests seeking business informa-
tion. However, it does not include time spent
resolving general legal or policy issues re-
garding the application of the nine FOIA ex-
emptions.

(ii) Review time is charged in quarter-hour
increments within the USDA, and includes
the direct costs incurred by a component in
preparing records responsive to a request for
disclosure. It does not include overhead ex-
penses such as the costs of space and heating
or lighting of the facility in which the
records are maintained.

(iii) USDA components may charge for
time spent reviewing requested records even
if they determine that the records reviewed
are entirely exempt from disclosure.

(iv) USDA components will charge for re-
view time at the actual salary rate of the in-
dividual who conducts the review, plus 16
percent of the salary rate (to cover benefits).
This rate was adopted for consistency with
the OMB Fee Guidelines that state that
agencies should charge fees that recoup the
full allowable direct costs that they incur in
reviewing records for disclosure.

(v) Review time also includes the direct
costs associated with the cost of computer
programming designed to facilitate a manual
review of the records, or to perform elec-
tronic redaction of responsive records, par-
ticularly when records are maintained in
electronic form. Components will notify re-
questers of the costs performing such pro-
gramming, and requesters must agree to pay
the associated costs before these costs may
be incurred.

(8) Duplication fees.

(i) Duplicating is the process of producing
copies of records or information contained in
records requested under the FOIA. Copies
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can take the form of paper, audiovisual ma-
terials, or electronic records, among other
forms.

(ii) Duplication is generally charged on a
per-unit basis. The duplication of paper
records will be charged at a rate of $.05 per
page within the USDA. The duplication of
records maintained in other formats will in-
clude all direct costs incurred by a component
in performing the duplication, including any
costs associated in acquiring special media,
such as CDs, disk drives, special mailers, and
so forth, for transmitting the requested
records or information. It does not include
overhead expenses such as the costs of space
and heating or lighting of the facility in
which the records are maintained.

(iii) Duplication generally does not include
the cost of the time of the individual making
the copy. This time is generally factored
into the per page cost of duplication. How-
ever, when duplication requires the handling
of fragile records, or paper records that can-
not be safely duplicated in high-speed copi-
ers, components may also charge for the
time spent duplicating these records. In such
an instance, the cost of this time will be
added to the per-page charge, and an expla-
nation provided to the requester in the com-
ponent’s itemization of FOIA fees charges.
Components may describe this time as time
spent in duplicating fragile records.

(iv) USDA components will charge for time
spent in duplicating fragile records at the ac-
tual salary rate of the individual who per-
forms the duplication, plus 16 percent of the
salary rate (to cover benefits). This rate was
adopted for consistency with the OMB Fee
Guidelines that state that agencies should
charge fees that recoup the full allowable di-
rect costs that they incur in duplicating re-
quested records.

(v) Where paper records must be scanned in
order to comply with a requester’s pref-
erence to receive the records in an electronic
format, duplication costs will also include
the direct costs associated with scanning
those materials, including the time spent by
the individual performing the scanning.
Components may describe this time as time
spent in scanning paper records.

(vi) However, when components ordinarily
scan paper records in order to review and/or
redact them, the time required for scanning
records will not be included in duplication
fees, but in review fees, when these are appli-
cable. When components that ordinarily scan
paper records in order to review and/or re-
dact them release records in an electronic
format to requesters who are not to be
charged review fees, duplication fees will not
include the time spent in scanning paper
records. In such instances, duplication fees
may only include the direct costs of repro-
ducing the scanned records. In such in-
stances, components may not charge dupli-
cation fees on a per-page basis.
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(b) Categories of FOIA requesters for fee pur-
poses. The FOIA defines the following types
of requests and requesters for the charging of
FOIA fees.

(1) Commercial use requests.

(i) Commercial use requests are requests for
information for a use or a purpose that fur-
thers commercial, trade or profit interests,
which can include furthering those interests
through litigation. Components will deter-
mine, whenever reasonably possible, the use
to which a requester will put the requested
records. When it appears that the requester
will put the records to a commercial use, ei-
ther because of the nature of the request
itself or because a component has reasonable
cause to doubt a requester’s stated use, the
component may provide the requester a rea-
sonable opportunity to submit further clari-
fication. A component’s decision to place a
request in the commercial use category will
be made on a case-by-case basis based on the
requester’s intended use of the information.

(ii) Commercial requests will be charged
applicable search fees, review, and duplica-
tion fees.

(iii) If a component fails to comply with
the statutory time limits in which to re-
spond to a commercial request, as provided
in 7 CFR 1.6(b), and if no unusual or excep-
tional circumstances, as those terms are de-
fined by the FOIA, apply to the processing of
the request, as discussed in 7 CFR 1.6(d), it
may not charge search fees for the proc-
essing of the request. It may, however, still
charge applicable review and duplication
fees.

(iv) If a component fails to comply with
the statutory time limits in which to re-
spond to a commercial request, as provided
in 7 CFR 1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time pe-
riod, that unusual or exceptional cir-
cumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, more than 5,000 pages are necessary to
respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by tele-
phone (or has made not less than three good
faith attempts to do so) how the requester
could effectively limit the scope of the re-
quest, the component may charge any search
fees for the processing of the request, as well
as any applicable review and duplication
fees. Otherwise, it may only charge applica-
ble review and duplication fees.

(2) Educational institution requesters.

(i) Educational institution requesters are re-
questers who are affiliated with a school
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that operates a program of scholarly re-
search, such as a preschool, a public or pri-
vate elementary or secondary school, an in-
stitution of undergraduate education, an in-
stitution of graduate higher education, an
institution of professional education, or an
institution of vocational education. To be in
this category, a requester must show that
the request is made under the auspices of a
qualifying institution and that the records
are not sought for a commercial use but are
sought to further scholarly research.
Records sought by students at an edu-
cational institution for use in fulfilling their
degree requirements may qualify if the re-
quester articulates a clear relationship to
his or her coursework. Students must docu-
ment how the records they are requesting
will further the scholarly research aims of
the institution in question.

(ii) Educational institution requesters are
entitled to receive 100 pages of duplication
without charge. Following the exhaustion of
this entitlement, they will be charged fees
for the duplicating of any additional pages of
responsive records released. They may not be
charged search or review fees.

(iii) If a component fails to comply with
the statutory time limits in which to re-
spond to an educational use request, as pro-
vided in 7 CFR 1.6(b), and if no unusual or ex-
ceptional circumstances, as those terms are
defined by the FOIA, apply to the processing
of the request, as discussed in 7 CFR 1.6(d), it
may not charge duplication fees for the proc-
essing of the request.

(iv) If a component fails to comply with
the statutory time limits in which to re-
spond to an educational use request, as pro-
vided in 7 CFR 1.6(b), when unusual or excep-
tional circumstances, as those terms are de-
fined by the FOIA, apply to the processing of
the request, as discussed in 7 CFR 1.6(d), and
the component notifies the requester, in
writing, within the statutory 20-working day
time period, that unusual or exceptional cir-
cumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, more than 5,000 pages are necessary to
respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by tele-
phone (or has made not less than three good-
faith attempts to do so) how the requester
could effectively limit the scope of the re-
quest, the component may charge duplica-
tion for the processing of the request. Other-
wise, it may not charge duplication fees.

(3) Noncommercial scientific institution re-
questers.

(i) Noncommercial scientific institution re-
questers are requesters who are affiliated
with an institution that is not operated on a
‘‘commercial’’ basis, as that term is defined
in paragraph (b)(1)(i) of this section, and that
is operated solely for the purpose of con-
ducting scientific research the results of

21

App. A, Subpt. A, Pt 1

which are not intended to promote any par-
ticular product or industry. To be in this
category, a requester must show that the re-
quest is authorized by and is made under the
auspices of a qualifying institution and that
the records are not sought for a commercial
use but are sought to further scientific re-
search.

(ii) Noncommercial scientific institution
requesters are entitled to receive 100 pages of
duplication without charge. Following the
exhaustion of this entitlement, they will be
charged fees for the duplicating of any addi-
tional pages of responsive records released.
They may not be charged search or review
fees.

(iii) If a component fails to comply with
the statutory time limits in which to re-
spond to a noncommercial scientific institu-
tion request, as provided in 7 CFR 1.6(b), and
if no unusual or exceptional circumstances,
as those terms are defined by the FOIA,
apply to the processing of the request, as dis-
cussed in 7 CFR 1.6(d), it may not charge du-
plication fees for the processing of the re-
quest.

(iv) If a component fails to comply with
the statutory time limits in which to re-
spond to a noncommercial scientific institu-
tion request, as provided in 7 CFR 1.6(b),
when unusual or exceptional circumstances,
as those terms are defined by the FOIA,
apply to the processing of the request, as dis-
cussed in 7 CFR 1.6(d), and the component
notifies the requester, in writing, within the
statutory 20-working day time period, that
unusual or exceptional circumstances, as
those terms are defined by the FOIA, apply
to the processing of the request, more than
5,000 pages are necessary to respond to the
request, and the component has discussed
with the requester by means of written mail,
electronic mail, or by telephone (or has
made not less than three good-faith attempts
to do so) how the requester could effectively
limit the scope of the request, the compo-
nent may charge duplication for the proc-
essing of the request. Otherwise, it may not
charge duplication fees.

(4) Representatives of the news media.

(i) Representative of the news media is any
person or entity that actively gathers infor-
mation of potential interest to a segment of
the public, uses its editorial skills to turn
the raw materials into a distinct work, and
distributes that work to an audience. The
term ‘‘news” means information that is
about current events or that would be of cur-
rent interest to the public. Examples of news
media entities include, but are not limited
to, television or radio stations broadcasting
to the public at large and publishers of peri-
odicals (but only in those instances where
they can qualify as disseminators of ‘‘news’’)
who make their products available for pur-
chase or subscription by the general public,
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including news organizations that dissemi-
nate solely on the internet. For ‘‘freelance”
journalists to be regarded as working for a
news organization, they must demonstrate a
solid basis for expecting publication through
that organization. A publication contract
would be the clearest proof, but components
will also look to the past publication record
of a requester in making this determination.
To be in this category, a requester must not
be seeking the requested records for a com-
mercial use. However, a request for records
supporting the news-dissemination function
of the requester will not be considered of
commercial use.

(ii) Representatives of the news media are
entitled to receive 100 pages of duplication
without charge. Following the exhaustion of
this entitlement, they will be charged fees
for the duplication of any additional pages of
responsive records released. They may not be
charged search or review fees.

(iii) If a component fails to comply with
the statutory time limits in which to re-
spond to a news-media use request, as pro-
vided in 7 CFR 1.6(b), and if no unusual or ex-
ceptional circumstances, as those terms are
defined by the FOIA, apply to the processing
of the request, as discussed in 7 CFR 1.6(d), it
may not charge duplication fees for the proc-
essing of the request.

(iv) If a component fails to comply with
the statutory time limits in which to re-
spond to a news-media request, as provided
in 7 CFR 1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time pe-
riod, that unusual or exceptional cir-
cumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, more than 5,000 pages are necessary to
respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by tele-
phone (or has made not less than three good-
faith attempts to do so) how the requester
could effectively limit the scope of the re-
quest, the component may charge duplica-
tion for the processing of the request. Other-
wise, it may not charge duplication fees.

(5) All other requesters.

(i) All other requesters are individuals and
entities who do not fall into any of the four
categories described in Section 2(b) para-
graphs (1), (2), (3) and (4) of this appendix.
Requesters seeking information for personal
use, public interest groups, and nonprofit or-
ganizations are examples of requesters who
might fall into this group.

(ii) All other requesters are entitled to re-
ceive 100 pages of duplication without
charge. Following the exhaustion of this en-
titlement, they will be charged fees for the
duplicating of any additional pages of re-
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sponsive records released. All other request-
ers are also entitled to receive 2 hours of
search time without charge. Following the
exhaustion of this entitlement, they may be
charged search fees for any remaining search
time required to locate the records re-
quested. They may not be charged review
fees.

(iii) If a component fails to comply with
the statutory time limits in which to re-
spond to an all-other request, as provided in
7 CFR 1.6(b), and if no unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, as discussed in 7 CFR 1.6(d), it may
not charge search fees for the processing of
the request.

(iv) If a component fails to comply with
the statutory time limits in which to re-
spond to an all-other request, as provided in
7 CFR 1.6(b), when unusual or exceptional
circumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, as discussed in 7 CFR 1.6(d), and the
component notifies the requester, in writing,
within the statutory 20-working day time pe-
riod, that unusual or exceptional -cir-
cumstances, as those terms are defined by
the FOIA, apply to the processing of the re-
quest, more than 5,000 pages are necessary to
respond to the request, and the component
has discussed with the requester by means of
written mail, electronic mail, or by tele-
phone (or has made not less than three good-
faith attempts to do so) how the requester
could effectively limit the scope of the re-
quest, the component may charge search fees
for the processing of the request as well as
any applicable duplication fees. Otherwise, it
may only charge applicable duplication fees.

Section 3. Charging fees.

(a) In general. When responding to FOIA re-
quests, components will charge all applicable
FOIA fees that exceed the USDA charging
threshold, as provided in paragraph (b) of
this section, unless a waiver or reduction of
fees has been granted under 7 CFR 1.12(p), or
statutory time limits on processing are not
met, and when unusual or exceptional cir-
cumstances apply, components do not meet
all of the three conditions for charging as set
forth in 7 CFR 1.12(0).

(b) USDA fee charging threshold. The OMB
Fee Guidelines state that agencies will not
charge FOIA fees if the cost of collecting the
fee would be equal to or greater than the fee
itself. This limitation applies to all requests,
including those seeking records for commer-
cial use. At the USDA, the cost of collecting
a FOIA fee is currently established as $25.00.
Therefore, when calculating FOIA fees, com-
ponents will charge requesters all applicable
FOIA fees when these fees equal or exceed
$25.01.

(c) Charging interest. Components may
charge interest on any unpaid bill starting
on the 31st day following the date of billing
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the requester. Interest charges will be as-
sessed at the rate provided in 31 U.S.C. 3717
and will accrue from the billing date until
payment is received by the component. Com-
ponents will follow the provisions of the
Debt Collection Act of 1982 (Pub. L. 97-365, 96
Stat. 1749), as amended, and its administra-
tive procedures, including the use of con-
sumer reporting agencies, collection agen-
cies, and offset.

(d) NARA retrieval fees. For requests that
require the retrieval of records stored by a
component at a Federal records center oper-
ated by the National Archives and Records
Administration (“NARA’), additional costs
will be charged in accordance with the

§1.26

Transactional Billing Rate Schedule estab-
lished by NARA.

(e) Other statutes specifically providing for
fees. The fee schedule of this section does not
apply to fees charged under any statute that
specifically requires a component to set and
collect fees for particular types of records. In
instances where records responsive to a re-
quest are subject to a statutorily-based fee
schedule program, the component will in-
form the requester of the contact informa-
tion for that program.

(f) Social Security Numbers and Tax Identi-
fication Numbers. Components may not re-
quire requesters to provide Social Security
Numbers or Tax Identification Numbers in

order to pay FOIA fees due.

TABLE 1 TO APPENDIX A TO SUBPART A—FOIA FEE SCHEDULE

Type of request

Type of charge

Price

Commercial Re-
questers.

Educational or
Non-Commer-
cial Scientific
Requesters.

Representatives
of the News
Media.

All Other Re-
questers.

Duplication
charges.

Search charges
Review charges

Duplication
charges.

Search charges

Review charges

Duplication
charges.

Search charges

Review charges

Duplication
charges.

Search charges

Review charges

$0.05 per page.

When the component has to copy fragile records, the charge is $0.05
per page plus the copying time involved, which includes the actual
hourly salary rate of the employee involved, plus 16% of the hourly
salary rate.

Actual hourly salary rate of employee involved, plus 16% of the hourly
salary rate.

Actual hourly salary rate of employee involved, plus 16% of the hourly
salary rate.

No charge for first 100 pages, then $0.05 per page.

When the component has to copy fragile records, the charge is $0.05
per page plus the copying time involved, which includes the actual
hourly salary rate of the employee involved, plus 16% of the hourly
salary rate.

Free.

Free.

No charge for first 100 pages, then $0.05 per page

When the component has to copy fragile records, the charge is $0.05
per page plus the copying time involved, which includes the actual
hourly salary rate of the employee involved, plus 16% of the hourly
salary rate.

Free.

Free.

No charge for first 100 pages, then $0.05 per page.

When the component has to copy fragile records, the charge is $0.05
per page plus the copying time involved, which includes the actual
hourly salary rate of the employee involved, plus 16% of the hourly
salary rate.

No charge for first two (2) hours of search time, then actual hourly
salary rate of employee involved, plus 16% of the hourly salary
rate.

Free.

Subpart B—Departmental
Proceedings

except to the extent that any other
regulation of the Department may spe-
cifically make this section, or any part
of this section, inapplicable as to par-

§1.26 Representation before the De-
partment of Agriculture.

(a) Applicability. This section applies
to all hearings and other proceedings
before the Department of Agriculture,
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ticular hearings or other proceedings.
(b) Administrative provisions. (1) In any

hearing or other proceeding before the

Department of Agriculture, the parties
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